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RECENT CASE LAW: 
Abandonment 
1. Bramall v Secretary of State for Communities and Local Government and Rother DC [2011] EWHC 1531 concerned the question of how long an owner’s the right to revert to the original lawful use of a building (as a dwelling) remained after the expiry of time-limited planning permission for a different use (as a poultry house) before abandonment was presumed. The court, applying the test in Hughes v Secretary of State for the Environment, Transport and Regions [2000] 1 PLR 76 , considered what “the view objectively to be taken by a reasonable man with knowledge of all the relevant circumstances” would be, taking into account whether a) the building had been used for any other purpose following the cessation of use as a poultry house; b) the physical condition of the building; c) the length of time for which the building had not been used for residential purposes; and d) the intentions of the owners of the building (including the stated reasons why the original use had not been resumed). On the facts, the use had been abandoned. 
Advertisement permission
2. In Wandsworth BC v Adrenalin Advertising Ltd [2011] EWHC 1040 (Admin), doubling the size of an advertisement amounted to a material increase in the extent of the use of a site for the display of advertisements and therefore required consent, being outside Sch 13 Pt 1 Class 13 of the Town and Country Planning (Control of Advertisements) (England) Regulations 2007 (deemed consent where an advertisement has been on display for the preceding 10 years without express consent). The burden was on the respondent defendant to produce evidence that the condition in Class 13 was complied with, not on the appellant local authority to prove material change or effect on amenity.  
3. In Tile Wise Ltd v South Somerset DC [2010] EWHC 1618 (Admin) the display of an advertisement on a vehicle would not be exempt from the need for planning consent by virtue of Class B in Sch.1 of the Advertisement Regulations 2007 if the principal use of the vehicle at the time of display was advertising; the usual use of the vehicle at other times was not relevant. Therefore, a business that placed advertising boards on its vehicles at times when it did not need to use them could not benefit from the exemption.
Affordable Housing 
4. In Robert Hitchins Ltd v Secretary of State for Communities and Local Government [2010] EWHC 1157 (Admin), a local planning authority was held to have not acted unlawfully in refusing planning permission for a residential development where, on the evidence, the planning inspector was entitled to decide that the application should be refused because of the possibility that development with a higher proportion of affordable housing might be viable in the future.
Alternative Sites/Schemes  
5. In Smarden Parish Council v Secretary of State for Communities and Local Government [2010] EWHC 701 (Admin), an Inspector was entitled to conclude, in the absence of local policy guidance on suitable locations for a travelling circus, that no alternative site was available for use as winter quarters for a circus. The weight of the availability of an alternative site as a material consideration was a matter for the decision maker and would vary from case to case. There was no strict requirement for an applicant for planning permission to have exhausted all possible alternative sites. 
Certificates of Lawful Development/Use
6. In Singh v Secretary of State for Communities and Local Government [2010] EWHC 1621 (Admin) where certain parts of a development given planning permission had become physically incapable of being completed because of developments completed under a later grant of planning permission, the whole development under the first permission became unlawful.
Commercial considerations trumping planning 
7. In a case that was notably featured in the press and is of interest to planners purely on that basis and as an example of the effect of governmental (and royal) interference with large developments, it was held in CPC Group Ltd v Qatari Diar Real Estate Investment Co [2010] EWHC 1535 (Ch) (the case arising from the monumental falling-out between developers over the disputed Chelsea Barracks site) that although a party to a joint venture had failed to comply with the terms of a sale and purchase agreement entered into with its partner when withdrawing a planning application for a major redevelopment, it had acted as best it could in what was a very difficult political situation and had not breached its duty of utmost good faith.
Compulsory Purchase 
8. In the latest iteration of the long running Tesco-Sainsbury’s litigation over shopping centre sites in Wolverhampton, R. (on the application of Sainsbury's Supermarkets Ltd) v Wolverhampton City Council [2010] UKSC 20, the Supreme Court considered held (in a 4-3 split, Lords Phillips, Hope and Brown dissenting)  that when deciding whether to exercise its powers of compulsory acquisition under s.226(1) TCPA 1990, a local authority was not entitled to take into account a commitment by the developer of the relevant site (in this case Tesco) to secure the development, redevelopment or improvement of another unconnected site.
Conditions
9. In Greyfort Properties Limited v Secretary of State for Communities and Local Government and Torbay Council [2011] EWCA Civ 908 is an important case on ‘conditions precedent’. It was held that access works which were carried out as part of a property development scheme could not amount to commencement of development because they were in breach of a planning condition that required the ground floor levels of the building to be approved by the LPA in writing before any work was commenced. On the facts, the Inspector was entitled to find that ground floor levels were fundamental to the development permitted and thus that the condition was a condition precedent which went to the heart of the planning permission; there was no material difference between a condition which expressly prohibited development before a particular matter was approved and one which required a particular matter to be approved before development commenced, as in the instant case. Therefore the access works fell squarely within the principle set out in FG Whitley and Sons Co Ltd v Secretary of State for Wales (1992) 64 P & CR 296 and could not constitute a lawful implementation of planning permission.  
10. Hulme v Secretary of State for Communities and Local Government and RES Developments Limited [2011] EWCA Civ 638 was a challenge to planning permission for a wind farm concerning the enforceability of the conditions to limit noise emissions. The court held that although the noise limiting conditions did not expressly provide a mechanism to enforce compliance, it was clear, as a matter of construction (being a necessary implication from the language of the conditions read in context of the Inspector’s decision letter which regarded the conditions as fundamental to the grant of permission and clearly envisaged that the conditions would assist the LPA with enforcement) that the limits would be enforced; accordingly, the condition was lawful.
11. In Avon Estates Limited v Welsh Ministers [2011] EWCA Civ 553 the Court held that a condition attached to temporary permission expired with that permission. Temporary permission had been granted in the 60s and 70s for the temporary erection of holiday bungalows subject to a seasonal use condition. The bungalows remained in existence after the expiry of permission. No enforcement action was taken and in time the landowner applied for lawful development certificates. These were granted subject to the seasonal use condition. In allowing the landowner’s appeal against the condition, the Court of Appeal held that it was very difficult to conceive of a condition on a temporary permission which could sensibly relate to a development once that development had ceased to be authorised by the permission; it was unlikely that the statutory scheme allowed for what was essentially a permanent condition (other than a time limit condition) on a temporary permission, and it was significant that  parliament had, in other cases such as mineral extraction, made special express provision for situations where conditions were required to apply after the authorisation of permitted development had expired. 
Costs
12. R (on the application of Bahta) v Secretary of State for the Home Department [2011] EWCA Civ 895 was an immigration decision with significant ramifications for all government bodies in relation to costs orders in settled judicial review cases. The judgment appears to represent a significant departure from the previous approach to the guidelines in R (on the application of Boxhall) v Waltham Forest LBC (2001) 4 C C C L Rep 258 that no costs order will be made unless it is “plain and obvious” which side would have won (which in practice has usually resulted in no costs orders being made against government departments). The Court, clarifying the Boxhall principles in light of the 2009 Jackson Review and the Judicial Review Protocol (which came in to force after Boxhall was decided) held that when relief is granted, the defendant bears the burden of justifying a departure from the general rule that the unsuccessful party will be ordered to pay the costs of the successful party, and that burden is likely to be a heavy one if the claimant has, and the defendant has not, complied with the Pre-Action Protocol. Notwithstanding heavy workloads and constraints upon resources, there was no special rule for government departments in this respect.  Pill LJ also expressed “serious misgivings” about the UKBA settling cases for “pragmatic reasons” and stated that in such cases clear reasons would be required so that the expression is not used as a device for avoiding a costs order that ought to be made. 
13. In R (on the application of Plunkett) v Sefton MDC [2011] EWHC 368 a local planning authority was ordered to pay the Claimant’s costs of judicial review of the LPA’s decision to grant planning permission for the interested party’s rear extension notwithstanding the fact that the interested party had agreed pursuant to s106 (in a second permission application) not to implement the permission. At the hearing the LPA agreed to quash the planning permission. In considering costs, the Court held that the Claimant’s prospects of success at judicial review were so high as to justify an order for costs (the LPA had failed to consider the proximity of the interested party’s home to a conservation area); Moreover, there were very good reasons why a quashing order was preferable to the undertaking for the Claimant (it would protect his position if a mortgagee in possession wanted to rely on the planning permission; without a quashing order the claimant would find it difficult to refinance or sell his property and the first planning permission served no purpose) and so the judicial review proceedings were not academic. 
Delegation 
14. In R (on the application of Friends of Hethel Limited) v South Norfolk District Council and Ecotricity [2010] EWCA Civ 494 a local council’s use of delegated powers pursuant to s101 LGA 1972 were held to be contrary to Schedule 12 paras 39 and 44 of that Act which expressly provided that the delegated decision by the area planning committee should have been taken by simple majority vote, and not the two thirds majority required by the Council’s arrangements.  The Council’s delegation arrangements could not lawfully override para 39 and consequently the decision challenged was held quashed. The case emphasises the need for local authorities to periodically review the lawfulness of their procedures. 
15. In R. (on the application of Technoprint Plc) v Leeds City Council [2010] EWHC 581 (Admin) a local authority's decision, made under its scheme of delegation, to grant planning permission for the construction of flats on the site of a demolished warehouse was irrational or unreasonable. The decision had been based on an irrational or unreasonable recommendation to grant planning permission, which no reasonable planning authority would have made.  No consideration had been given to how the condition requiring the provision of green spaces could be fulfilled or on the issue of contamination. No reasonable decision-maker would have granted permission subject to such a condition without a clear and reasoned justification for its imposition and a careful appraisal of how it should be fulfilled. It was unreasonable for permission to be granted when so many issues relating to potential land contamination were unresolved.  Wyn Williams J also considered the manner in which planning applications are evaluated under delegated powers and when referral should be made to the planning committee. 
Enforcement 
16. In Secretary of State for Communities and Local Government v Welwyn Hatfield Borough Council [2011] UKSC 15 the Supreme Court unanimously allowed Welwyn Hatfield's appeal against the grant of a certificate of lawfulness for a dwelling house which had been disguised as a barn. In 2001 Mr Beesley applied for and obtained planning permission to construct a hay barn for grazing and haymaking on land in the green belt. In 2002 he constructed a building which was to all external appearances the permitted barn, but internally was a fully fitted-out dwelling house with garage, living room, study, bedrooms, bathrooms and gym. In August 2002 he moved in with his wife and lived there continuously for four years.  In August 2006 Mr Beasley made an application for a certificate of lawfulness for use of the building as a dwelling house.  The certificate was granted and upheld in the Court of Appeal.  The Supreme Court ultimately held that Mr Beesley's dishonest conduct meant he could not rely on four years use. Note also the proposed amendments to the TCPA 1990 in the Localism Bill (s171BA - 171BC), which provide for “planning enforcement orders” which stop the clock where a court is satisfied that a person’s actions have contributed to or resulted in concealment of breaches of planning control. See also Fiddler v Secretary of State for Communities and Local Government [2010] EWHC (Admin) which dealt with similar issues. 
17. Westminster City Council v Davenport [2011] EWCA 458 concerned an application by the Council for a permanent injunction prohibiting the use of the premises for commercial purposes. An interim injunction had been granted following repeated breaches of an enforcement notice. The Respondent argued firstly, that the enforcement notice was a nullity and secondly, that the use of the premises, a stately home, for commercial premises, was ancillary to its primary use as a residential home. At trial, the first argument failed on the Miller-Mead criteria and Eady J held, in relation to the second argument, that on the facts, the use was clearly not ancillary, but in any case, the appropriate forum for the Respondent to determine what amounted to ancillary use in law was an application for planning permission; the requirements of the Enforcement Notice had clearly been breached and there had been a long history of persistent non-compliance and the injunction was granted. This decision was affirmed by the Court of Appeal (Davenport v Westminster City Council [2011] EWCA Civ 458) which went on to point out that an enforcement notice was not a pre-requirement of an injunction, and in view of the blatant infringements of planning control, it would have been appropriate to grant an injunction in this case even if the notice had been a nullity. 
18. Broxbourne BC v Robb [2011] EWHC 1626 QB concerned committal proceedings by a local authority against an occupier who had moved onto land in respect of which an injunction had been granted two years earlier against the landowner and persons unknown preventing the stationing of residential caravans on the land. The court held that the occupier should have applied to vary the injunction as soon as he knew about it, and therefore refused his application to vary the injunction to allow him to remain on site until his planning appeal in respect of the site had been determined. He was sentenced him to 28 days prison, suspended on the condition that he leave the site within 28 days.  
19. In Trim v North Dorset DC [2010] EWCA Civ 1446 a private law challenge to a breach of condition notice was struck out as an abuse of process. The claimant had sought a declaration that the breach of condition, in respect of which he was served with a breach of condition notice more than ten years after the alleged breach was lawful because the time limit for enforcement action had expired. The court held that judicial review, which was not open to the claimant on the grounds of delay, and not private law proceedings, would have been the appropriate avenue for challenge to the notice; the ten year rule was a concession to illegality, not a reward for endurance and the Court had no duty to assist a lawbreaker to bring himself within it. 
20. Similarly, in Sumner v Secretary of State for Communities and Local Government [2010] EWHC 372 (Admin) where a building, constructed in breach of planning legislation, was immune from enforcement action because the enforcement time limit had expired, that did not mean that the use of the building was to be regarded as lawful (the inspector found that the non-residential building was being used in a way which was not in accordance with any permitted lawful use, and that such use had continued for over four years but for less than ten years). The use of the building was not ancillary to its construction as s.171B TCPA 1990 drew a distinction between operational development and change of use.
21. In Gazelle Properties Ltd v Bath and North East Somerset Council [2010] EWHC 3127 (Admin) the court held that it had jurisdiction to hear a claim for judicial review of the Council’s decision to issue an Enforcement Notice: Section 285 of the 1990 Act did not preclude claims for judicial review which fell outside the grounds for appeal identified in s174 of the 1990 Act. These included where the decision to issue was based upon irrelevant or improper grounds; where the consideration of expediency had been vitiated by irrationality or unfairness; or where matters relevant to expediency are excluded, or irrelevant matters included in the decision. On the facts, the council’s decision was ultra vires. 
22. Independent Pension Management Limited v SOS for CLG [2010] EWHC 3090 (Admin) examined when an Inspector is required to amend an enforcement notice for lack of clarity. The principle question on appeal was whether the Inspector was wrong to decline to amend an enforcement notice to record that it was not intended to prevent activities which were lawful under an existing lawful development certificate (the notice alleged a material change of use). Wyn Williams J held that enforcement notices should be read as a whole bearing in mind that they may give rise to criminal liability. If there is a real risk that sensible and conscientious lay magistrates will be left in doubt as to the meaning of the notice then it should be amended. Conversely, where the meaning ‘must be obvious to everybody’ there was no need to amend.  On the facts it was unnecessary to amend the notice.
23. In R. (on the application of Harper) v Waverley BC [2010] EWHC 1175 (Admin) it was held that a local planning authority was acting lawfully in taking direct action under s.178 TCPA 1990 to demolish a residential annex which was larger than the building for which permission had been granted as the owner had failed over a long period to comply with an enforcement notice. Fairness did not require the local authority to agree a schedule of works. The onus of compliance had been on the claimant, and he had had months, if not years, to produce proposals for compliance that would save some of the existing structure, but had failed to produce anything.
24. The case of R v Del Basso [2010] EWCA Crim 1119 illustrates how Confiscation Orders under POCA 2002 can be a useful tool in planning enforcement where there has been deliberate and prolonged failure to comply with a notice. The defendants were convicted and fined for failing to comply with the requirements of an enforcement notice in respect of an unlawful park and ride facility. Following the conviction, they continued and expanded their business. They were convicted a second time and this time confiscation orders were sought. An order was made against Mr Del Basso for £760 000 (contrast this figure with the £20 000 fine imposed on his conviction). A nominal order was made against Mr Goodwin, the other defendant, who was bankrupt. Both defendants appealed. In dismissing the appeal, the Court held that the ‘benefit’ for the purposes of confiscation orders under POCA was the total value of the property or advantage obtained, and not the net profit. Moreover, the confiscation proceedings were not an abuse of process: the defendants had treated the illegality of the operation as a business risk and had chosen to continue to flout the law even after the first conviction. The law was plain: “those who choose to run operations in disregard of planning enforcement requirements were at risk of having the gross receipts of their illegal businesses confiscated notwithstanding the fact that this may greatly exceed their personal profits”. 
25. LPAs considering whether or not to make an application for a Confiscation Order should have regard to the CPS’s ‘Guidance for Prosecutors on the Discretion to Instigate Confiscation Proceedings’, issued in December 2009.  
Environmental Information Regulations 
26. Two EIR cases are of particular interest to planners: Bristol City Council v Information Commissioner and Portland and Brunswick Squares Association (EA/2010/0012), concerned the question of whether a local residents group opposed to a development were entitled to disclosure of the developer’s viability report on the demolition of a building within a conservation area under the Environmental Information Regulations 2004 (“EIR”). The Tribunal found that although the report fell under the exception in Reg 12 (5) (e) of the EIR (protection of commercial interests), on the facts, the public interest in disclosure outweighed the public interest maintaining that exception because, inter alia, the controversial demolition of a protected building owned by the Council was an important public issue, and the information in the report was based on general industry prices and was not particularly commercially sensitive. 
27. In contrast, in Bath v North East Somerset Council v Information Commissioner (EA/2010/0045), the Tribunal found that the Council had been entitled to withhold the developer’s financial model under Reg 2 (5) (e). The case concerned the development of brownfield land within a UNESCO World Heritage Site. A request was made for the developer’s financial model which the developer had voluntarily provided to the Council on an ‘open book basis’.  Bristol City Council was distinguished on the basis that in Bath case the information sought was detailed and developer specific and therefore more commercially sensitive, tipping the public interest balance in favour of non-disclosure.  Moreover, alternative scrutiny mechanisms were available (through the disclosure of redacted consultants reports and emails). 
EIA Directive 
28.  R (on the application of Loader) v Secretary of State for Communities and Local Government [2011] EWCA 2010 (Admin) concerned the appropriate test for “significant environmental effect” under the EIA Directive. The court held that the guidance of the European Commission on EIA screening (whether an effect “is one that is of sufficient importance that it ought to be considered and have an influence on the development consent decision”) was not intended to substitute a test of general application for a case-by-case fact sensitive expert evaluation.
29. R (on the application of Wye Valley Action Association Ltd) v Herefordshire Council [2011] EWCA Civ 20 the court held that the local authority’s decision that a development for polytunnels on farmland in an AONB was not a project under the Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999  Sch 2 para 1 (a) “for the use of uncultivated land or semi -natural areas for intensive agricultural purposes” was lawful: it was for an LPA to determine whether a development for which planning permission was sought was an EIA development. The description in Sch 2 para 1 (a) of the Regulations was inherently imprecise, as was underlined by the guidance of the European Commission which acknowledged that there was legitimate scope for differences of approach as between different Member States and even as between different authorities in a single Member State.  The court’s role was supervisory: to determine whether an LPA’s decision was taken lawfully, applying the test in R (Goodman) v London Borough of Lewisham [2003] EWCA Civ 140. 
30. The second ground of appeal in Wye Valley concerned the adequacy of the LPA’s reasons for an EIA screening opinion. This issue was also considered in R (on the application of Mellor) (C-75/08) and R (on the application of Bateman ) v South Cambridgeshire DC [2011] EWCA Civ 157. In Mellor, the ECJ made a preliminary ruling that it was unnecessary for negative screening opinion (i.e. one which concluded that no EIA was required) to contain reasons for that decision but the authority was required to communicate its reasons or the relevant information and documents if requested to do so by an interested party so as to provide sufficient information to understand why the decision had been made and to take a decision whether or not to challenge it. 
31. In Bateman, although it was recognised that the court should not impose too high a burden on planning authorities in what was essentially a procedure to identify the relatively few cases In which an EIA would be needed, on the facts, the LPA’s screening opinion was held was inadequate because the officer’s reasons copied the language of the guidance and were too general for her reasons meet the Mellor test. In contrast, in Wye Valley it was held that it was not necessary for a Council to set out its reasoning in detail so long as the “essence of its reasoning” was clear and a single sentence was held to be enough (just) to pass the Mellor test.
32. In Friends of Basildon Golf Course v Basildon BC [2010] EWCA Civ 1432 the court quashed a grant of planning permission because screening opinion had grossly understated the amount of imported waste material required to landscape a proposed development for a golf club. In consequence it was seriously misleading and did not sufficiently analyse the environmental impact. 
Green belt development
33. In Hayden-Cook v Secretary of State for Communities and Local Government [2010] EWHC 2551 it was held that a planning inspector was entitled to find that safer access to a busy road did not amount to very special circumstances pursuant to PPG2 which would justify the demolition and replacement of the original buildings with larger ones; the Inspector’s decision was a matter of planning judgment and could only be challenged on Wednesbury grounds. On the facts, the Inspector’s decision was lawful: the weight to be attached to the protection of the Greenbelt in PPG2 was very considerable and a viable, less obstructive development was possible.
Habitats 
34. R (on the application of Morge) v Hampshire City Council [2011] UKSC 2 was an appeal against planning permission for a bus route through an old railway line inhabited by bats. The Supreme Court considered the proper interpretation of Art 12 (1) (b) of the Habitat’s Directive 92/43/EEC (on deliberate disturbance of a species) and the obligations of the planning committee under Regulation 3 (4) of the Conservation (Natural Habitats, etc) Regulations 1994 SI 1994/2716, as amended (which requires authorities to “have regard to the requirements of the Habitat’s Directive so far as they may be affected by the exercise of those functions”) in relation to Art 12 (1).
35. On the first issue, the Court took a wider approach than the Court of Appeal, and held that whilst consideration had to be given to the effect on the conservation status of the species at population level, this did not mean that only activity which had an effect at this level was sufficient to constitute disturbance. Rather, applying the guidance on the Directive provided by the Commission, a species by species approach was needed having regard, inter alia, to the rarity of the species and its conservation status and the impact on the local population of a particular protected species, population increase or decrease and impact on breeding, hibernation or migration. 
36. On the second issue, the Court held there was no reason why planning permission should not ordinarily be granted unless the committee concluded that the development would be likely to offend Art 12 (1) and was unlikely to be licensed by Natural England, who had primary responsibility for ensuring compliance with the Directive. If Natural England were satisfied that the development would comply with Art 12, the committee were entitled to presume that this was so. 
37. R (on the application of Akester and Melanaphy) v Defra and Wightlink Limited [2010] EWHC 232 Admin concerned the application of the Habitats Directive to a proposal to upgrade ferries to the Isle of Wight. The Court of Appeal held, applying the precautionary principle, any action that could potentially have an impact on the environment or on a European site, which would include the proposal, was a ‘plan or project’ within the meaning of the Art 6 (3) of the Directive. Therefore an appropriate assessment was required for the proposal. On the facts, the operator’s assessment was inadequate.  Following this case, which exposed a gap in the implementation of the Directive, the Regulations have been amended to include operations on land “or elsewhere”.  
38. In MWH Associates Limited v Wrexham CBC [2011] UKUT 269 it was held that no compensation was payable to the owner of a quarry and landfill which was partially designated an SSSI and SAC subsequent to a grant of permission for mineral extraction because firstly, the owner did not intend to mine the area or use it for landfill; and secondly even if it had intended to use the land it would not have obtained a derogation license to move the protected newts present on it.  
Inspectors’ findings
39. In Georgiou v Secretary of State for Communities and Local Government [2011] EWCA Civ 775 the Court of Appeal held that although the required degree of particularity of reasons in an inspector’s decision letter depended on the nature of the issues falling for decision, in this case the inspector’s decision letter had failed to give any reasons why he had rejected the analysis and conclusions in the appellant’s expert’s report. In doing so it left him in doubt as to the potential for a future s73 TCPA 1990 application for planning permission with a similar but amended condition. The appeal was allowed (The inspector would have been entitled, had he given reasons, to reject the expert report because it dealt only with the issue of daytime noise and did not preclude or undermine the inspector’s conclusion, exercising his own planning judgment, that noise would be generated at other times).
40. RWE Renewables Ltd v Welsh Ministers [2011] EWHC 1778 also concerned the adequacy of reasons in an Inspectors report where expert evidence had been considered. The Court held that although an Inspector’s decision should not be subject to the kind of scrutiny that would be applied to statute or a contract, where the decision maker had to choose between the views of competing experts, greater particularity was needed and a reader should be able to tell why an expert’s views were rejected. On the facts, permission was quashed because the Inspector had failed to give adequate reasons for his decision that permission should be refused because of the harm or risk of harm from the proposed wind farm to the peat bog
41. R (on the application of Rooney) v Secretary of State for Communities and Local Government [2010] examined the principle of consistency in planning inspectors’ decision making. The court, following the guidance of Mann LJ in North Wiltshire DC v Secretary of State for the Environment (1993) 64 P&CR held that an Inspector must always exercise his own judgment and so is free to disagree with an earlier decision but in doing so must have regard to the importance of consistency and must give his reasons for his conclusion. On the facts, he had done so, and the appeal was dismissed. 
42. In Cox v Secretary of State for Communities and Local Government [2010] EWHC 104 (Admin), an inspector had been entitled to conclude that there was no further need to consider the health aspects of an application for permission to erect a telecommunications mast and base where the application had included a confirmation that the proposed emissions from the mast would be within the international guidelines, despite the fact that the inspector had failed to consider further relevant information.
Judicial review 
43.  R (on the application of U & Partners (East Anglia) Ltd v Broads Authority [2011] EWHC 1824 extends the ECJ’s decision on delay in Uniplex (UK) Limited v NHS Business Services Authority (C-456/08) to judicial review in planning cases where a European right is engaged. In Uniplex, the ECJ held that a time limit that allowed for judicial discretion (i.e. the requirement that proceedings must be brought “promptly”) contravened the EU principles of effectiveness and legal certainty and was therefore in breach of the public procurement directive.  In U, the Court held that Uniplex involved general principles of EU law and therefore extended to the EIA Directive. Accordingly it granted permission even though it was satisfied that the claim, brought a week shy of the three month limitation period, had not been made ‘promptly’. It suggested, obiter, that having regard to the importance of promptness in challenging planning decisions (in this case the EA had already spent £130 000 on the flood defence works for which permission was being challenged) that serious consideration should be given to amending CPR 54.5 so as to impose a universal six week time limit for all challenges to planning decisions. This suggestion, although practical, would cause difficulties for groups of objectors who need time to put funding arrangements in place. For the moment, three months is now the minimum period before a case engaging European law will be knocked out on delay grounds. 
44. See also R (on the application of Buglife: the Invertebrate Conservation Trust) v Medway Council [2011] EWHC 746, another EIA case in which it was considered, obiter, that Uniplex applied to EIA judicial review cases. Before this, it had been held that Uniplex was limited to public procurement cases.
45. In R v (on the application of Knowles-Fitton) v Craven DC [2011] EWHC 212 (Admin) the court refused to extend time for a Council’s judicial review application to quash a permission granted in error which had been filed a further three months after the three month time limit. The Council would have had a powerful argument that it was in the public interest to quash a permission which contained a plain mistake, but the delay for which the Council had been responsible for was inordinate. 
Legitimate expectation and notice
46. In R. (on the application of Kelly) v Hounslow LBC [2010] EWHC 1256 (Admin) a promise by a local authority, in a statement of community involvement or otherwise, to notify an objector of the date and time of the planning committee meeting at which the relevant planning application would be determined and at which he would have the opportunity to make representations created a legitimate expectation of notification in time to enable the objector to effectively exercise his right to address the committee. Receipt of the letter on the same day as the meeting might not give the objector that opportunity.
Listed buildings and conservation  
47. In Barratt v Ashford Borough Council [2011] EWCA Civ 27 the Court of Appeal held that a building which was clearly identifiable from the ordinance survey map cross-referenced by the official list had been lawfully placed on the list notwithstanding that the address of the building given on this list was incorrect; s 1 (1) of the Planning (Listed Buildings and Conservation Areas) Act 1990 envisaged a “list” of buildings rather than names, and although listing by the correct name and address should be the general practice, this did not take precedence over other identifying detail such as verbal descriptions, map references, post codes, explanatory notes and photographs which singly or combined could enhance the clarity and precision of the list sufficiently to identify a building even where the stated name and address were wrong.    
48. R (Trillium (Prime) Property GP Limited) v London Borough of Tower Hamlets[2011] EWCA Civ 27 concerned an owner’s successful challenge to a local authority’s urgent designation of a conservation area. The court rejected the owner’s primary contention that the purpose of the designation was to prevent demolition rather than the statutory purpose of protecting the special character and appearance of the area; although the initial driving force behind the consideration of a conservation area had been to find a way to prevent the demolition of the Poplar Labour Exchange, that was not unlawful as a starting point. The Court ultimately held, however, that that the designation was unlawful because of a misleading and inadequate Officer’s Report and a failure to have regard to relevant considerations. 
49. Save Britain’s Heritage v Secretary of State for Communities and Local Government [2011] EWCA Civ 334 was a successful challenge by a heritage campaign group to an LPA’s decision to permit the demolition of the former Mitchell’s brewery building in Lancaster. The EIA Directive applies to the environmental effects of projects which are likely to have significant effects on the environment. The parties had accepted that demolition was capable of having significant effects on the environment. The court, rejecting the long held stance of the Secretary of State and taking a purposive approach to interpretation, held that demolition of buildings fell under “other schemes” in the definition of ‘project’ in Art 1.2 of the Directive and was therefore capable of amounting to a project for the purposes of the Directive; in consequence, paragraphs 2 (1) (a) – (d) of the Town and Country Planning (Demolition – Description of Buildings) Direction 1995, which had effectively excluded most demolition from the Directive by providing that demolition of certain descriptions of buildings shall not be taken to be development for the purposes of the TCPA 1990, was unlawful. In the words of Sullivan LJ, it was “a curious, and thoroughly unsatisfactory, feature of [paragraphs 2 (1) (a) – (d)] that those demolitions which are most likely to have an effect on cultural heritage, the demolition of listed buildings, ancient monuments, and buildings in a conservation area, are effectively excluded from the ambit of the Directive”. In consequence of the judgment it appears that appears that the demolition of any non-domestic building over 50 cubic meters is now classed as development and therefore requires planning permission. 
50. In Western Power Distribution Investments Ltd v Welsh Ministers [2010] EWHC 800 (Admin), where a building had been refused listed status, it was possible for it to be subsequently listed even if there had been no material change of circumstance after the earlier decision; the later listing would be justified if the building's special interest had previously been overlooked. The building was a reservoir dam and one of four reservoirs which had comprised a 19th century water-supply system for the city of Cardiff. The other three reservoirs had each been listed. After the first two were listed, the historic environment service of the Welsh Assembly Government had decided that the reservoir should not be listed as it was architecturally inferior to the other two reservoirs and its historic importance was insufficient. Subsequently, the Institution of Civil Engineers added the whole scheme to its archive on major British achievements. The historic environment service was asked to reconsider the dam for listing and it concluded that, in view of the historic interest of the civil engineering project in its entirety, it should be given listed status.  This was challenged and the application for judicial review was refused.
Material Considerations 
51. R (on the application of Griffin) v London Borough of Newham [2011] EWHC 53 (Admin) was the latest attempt to use climate change policy as a material consideration to challenge planning permission. It follows Hillingdon BC v Secretary of State for Transport [2010] EWHC 626 (Admin) (which was a successful challenge to the then government policy support for Heathrow expansion, the third runway in particular) and Barbone v Secretary of State for Transport [2009] EWHC 463 (an unsuccessful appeal concerning proposed variation to the existing conditions of planning permission to Stanstead airport). In Griffin, the Claimant sought unsuccessfully to argue that that statements made by the then Transport Secretary amounted to a change in government policy in aircraft emissions.
52. In R. (on the application of Copeland) v Tower Hamlets LBC [2010] EWHC 1845 (Admin) the court considered the fundamental question as to what material considerations comprise when a planning authority is considering an application for planning permission.  The opponents of a planning application for a hot food takeaway very close to a school entrance had urged that the grant of planning permission would be wholly inconsistent with the school’s ‘healthy eating’ policy.  The planning authority wrongly refused to treat this objection as a material planning consideration.  The court held that this decision should be overturned and that treating health as a material consideration is wholly consistent with decisions regarding telecommunications masts and nuclear installations.
Development Plans 
53. R (on the application of Cala Homes (South) Limited) v Secretary of State for Communities and Local Government [2011] EWCA Civ 639 was the final instalment in the long-running Cala Homes saga. In the first Cala Homes case
 the Court had held that the Secretary of State’s revocation of Regional Strategies (under s79 (6) of the Local Democracy, Economic Development and Construction Act 2009) was unlawful. In response, the Coalition Government’s Chief Planner sent a letter to all chief planning officers requiring them to have regard to the government’s intention to abolish regional strategies in the forthcoming Localism Bill as a material consideration in planning decisions. Cala Homes challenged the lawfulness of this letter in a second judicial review. Ultimately, the Court of Appeal, upholding the earlier decision of Lindblom J
, held that the Secretary of State’s “guidance” was lawful (although local councils cannot take into account the government’s intention to abolish Regional Strategies when formulation planning policies.   
54. In Save Historic Newmarket Limited v Forest Heath District Council [2011] EWHC 606 the court quashed the parts of Forest Heath Core Strategy relating to a proposed urban extension near Newmarket having held that the Core Strategy had been adopted in breach of the requirements of SEA Directive (on the assessments of the effects of certain plans and programmes on the environment) because it did not adequately consider reasonable alternatives to make the proposal environmentally sound.  
55. In Calderdale MBC v Secretary of State for Communities and Local Government [2010] EWCA Civ 1268 it was held that where, as in this case, a development plan contained an unqualified prohibition on development in unallocated greenfield land, the correct approach was to regard the development plan as creating a presumption that permission should be refused unless there were material considerations that indicated otherwise. Accordingly, the Inspector’s decision, which placed equal weight on the development plan and other material considerations, was unlawful.  
Draft National Planning Policy Framework
56. Readers will by now no doubt be aware of the on-going
 consultation on the draft National Planning Policy Framework (NPPF). The NPPF is the government’s proposal for the replacement and simplification of all national planning policy and is intended to bring together Planning Policy Statements, Planning Policy Guidance Notes and some Circulars into a single consolidated document. The current draft weighs in at a mere 65 pages. A discussion of the detailed provisions of the draft NPPF is beyond the scope of this paper, but the main controversy has been over the presumption in favour of sustainable development, which objectors including the National Trust say will lead to unchecked and damaging development in rural areas.  On 8 September the Planning Inspectorate issued guidance to inspectors
 which states that the draft NPPF, although subject to potential amendment, was capable of being a material consideration in planning decisions and requires inspectors to have regard to it.  
Permitted development 
57. In Murrell v Secretary of State [2010] EWCA Civ 1367 the main issue was the validity of an application for a determination as to whether prior approval was required for the construction of a cattle shed (which was permitted development under the GDPO subject to the conditions in para A2(2) under which the application was required). The appellants had applied using an old version of a standard form. The council responded that the application was invalid and requested a new form and further documents. These were sent, and 22 days after receipt of the new form but 30 days after receipt of the original application the Council determined that prior approval was required and refused planning permission. The Court held that although it was desirable to use an up to date standard form and provide the information requested, the original application complied with the statutory requirements of the GDPO and was therefore valid. Therefore, the statutory 28-day period for consideration of the need for prior approval ran from that date. The mistakes made by the council in handling the application, and the fact that the appellants had submitted a new form and further information in accordance with the council's request, did not stop the clock running or otherwise affect the position. Consequently permission had accrued under the GDPO prior to the Council’s determination, was therefore invalid. 
Planning permission 
58. Berry and Marshall (Bolton Wood) Ltd v Secretary of State for the Environment, Food and Rural Affairs [2011] EWCA Civ 636 concerned a quarry owner’s appeal against the EA’s refusal to grant it a pollution and prevention control permit to deposit inert waste on its land. The appellant argued that it had been granted planning permission for waste disposal under the GDPO 1977 (which was revoked and replaced by the GDPO 1988). The Court held that under s53 (3) (b) TCPA  1990 a material change of use occurred each time the tipping of waste extended the superficial area of the deposit of waste in a quarry, notwithstanding the fact that the tipping was a continuation of the same general activity for which planning permission had previously been granted under the GDPO 1977. Therefore the refusal of the permit was lawful because the quarry owner did not have planning permission for the parts of the site that were tipped after 1988. 
59. R (on the application of Dry v West Oxfordshire DC [2010] EWCA Civ 1143 concerned an application for planning permission in a flood risk area. A resolution was made to grant permission to which the EA, once it was satisfied that proper testing had been carried out, did not object. Prior to the final decision, but after a resolution had been passed by the planning committee the EA issued an amended flood map but confirmed that this did not affect its position in relation to the development. Permission was granted and then challenged on the ground that the matter should have been referred back to the planning committee to take account of the new flood map. The court disagreed, holding that the guidance in R (on the application of Kides) v South Cambridgeshire DC) [2002] EWCA Cic 1370 was only guidance on what was advisable “erring on the side of caution” and had to be applied with common sense and with regard to the facts of a particular case. In this case it was not necessary to refer the matter back because the committee had already, in its earlier decision making, properly considered the issue of flooding and was aware that a revised map was to be issued, and the revised flood map did not affect the EA’s position. 
60. In Kane Construction v Secretary of State for Communities and Local Government [2010] EWHC 2227, it was held that planning permission for a change of use from “agricultural land/fish farm” to “use of land as lakes for breeding fish and fishing” did not give the owner permission to carry out wholesale excavation of the land to enable the lakes to be constructed, as the excavation amounted to operational development (mineral extraction) for which permission had not been granted. 
61. In Stevenage BC v Secretary of State for Communities and Local Government [2010] EWHC 1289 (Admin) it was held that in interpreting a grant of planning permission the words of the notice of application for planning permission did not have primacy over the plan that accompanied it.  Ultimately the question for the planning inspector was, having regard to the application for planning permission and the plan that accompanied it, whether sub-division of a retail unit could be seen as part of the overall package of works in respect of which planning permission had been granted. Whilst the plan showed internal works and so differed from the notice of application for planning permission that it accompanied, that did not mean that the plan was inconsistent with the notice or that it could be said that the words of the notice had primacy.  Whilst other possibilities were theoretically open, the inference from the plan had to be that sub-division had been intended to be done at the same time as external works to the retail units. The fact that the plan showed that "shop internals" had not been surveyed did not militate against the inclusion of the sub-division in the works. The lack of such details did not mean that the planning application and permission could not have encompassed the main structural item, namely the internal wall, rather than matters of fitting out. The internal sub-division objectively formed part of the proposed works for permission on the plans and, in the circumstances, that conclusion was not ousted by a lack of reference to them in the planning permission notice. Accordingly, the planning inspector had been correct in concluding that the grant of planning permission for works on the retail unit encompassed internal sub-division works and in granting a lawful development certificate to the company.  Permission has been granted by the High Court to appeal to the Court of Appeal.
62. In R. (on the application of Prudential Assurance Co Ltd) v Sunderland City Council [2010] EWHC 1771 (Admin) a s.52 TCPA 1971 agreement could not be interpreted as prohibiting or limiting the use of the land which was the subject of the agreement where planning permission was granted subsequent to the execution of the agreement which authorised a use prohibited or limited by the agreement.
Planning obligations (s106 Agreements) 
63. R (on the application of Derwent Holdings Lt)d v Trafford BC and others  [2011] EWCA Civ 896 concerned the validity of a joint application for planning permission for a superstore on council owned land and the redevelopment of the Old Trafford cricket ground. It was intended that, if permission were granted, the Council would, under a s106 agreement,  sell their land to the second respondent for £21m and the proceeds of sale would then be passed on to the third respondent to subsidise the redevelopment of the cricket ground. The court held that there was nothing wrong in principle in a council and a developer (i.e. the first respondent) entering into an agreement to secure objectives which were regarded as desirable for the area, whether or not they were necessary to strengthen the planning case for a particular development. 
64. In Milebrush Properties Ltd v Tameside MBC [2011] EWCA Civ 270 the Appellant was the beneficiary a right of way referred to in a s106 agreement between the Respondent Council and a developer and sought a declaration as to the extent of this right of way. The Court held that the interpretation of the right of way clause was a public law planning matter and therefore appropriate forum for a dispute was not a declaration but judicial review of the LPA’s decisions in respect of that clause. 
65. In R (Renaissance Habitat Limited) v West Berkshire District Council [2011] EWHC 242 (Admin) a landowner had entered into a s106 agreement to make defined contributions towards infrastructure. The amounts in the agreement were based on supplementary planning guidance which was later replaced following Inspector’s criticism of it. The new guidance resulted in significantly lower contributions for infrastructure. The landowner sought judicial review of the LPA’s decision to seek payment of the full amount in the agreement. The Court dismissed the application and held that the LPA was simply seeking to enforce an agreement which was incontestably lawful when entered into and was not rendered unlawful by the subsequent change in circumstance, namely the new guidance. 
66. In R (on the application of Millgate Developments Limited v Wokingham Borough Council [2011] EWHC 6 (Admin), Milgate Developments Ltd applied for judicial review of the local authority's refusal to discharge and to seek the enforcement of the terms of a unilateral undertaking under S.106 to make contributions that the council had requested towards local infrastructure.  Prior to this undertaking, the claimant company had had planning permission refused on the grounds that the proposal was not appropriate to the character of the surrounding area. After the s.106 undertaking, the claimant company successfully appealed the refusal and planning permission was granted on a limited basis. When granting planning permission on appeal, the planning inspector said that the undertaking had not been necessary to satisfy the relevant planning policy tests. Therefore, the claimant company attempted to judicially review the council’s refusal to discharge the enforceability of the s.106 agreement. The court held that the claimant’s undertaking was enforceable in law. It was entered into voluntarily without any condition that the obligations should take effect only in the event of an inspector indicating that the contributions were necessary to make the development acceptable.
67. In R (on the application of ASDA Stores Limited and another) v South Tyneside Borough Council [2010] EWHC 3285 (Admin), ASDA relocated to a new store in South Shields and received planning permission for a change of use of the old store that it was vacating. ASDA entered into a section 106 agreement restricting food retailing at the old site, however, when it sold off the old store, within a couple of years, Morrisons had taken a 25 year lease of the old store and was fitting it out for the purpose of food retail. ASDA issued judicial review proceedings of whether the council's failure to take any enforcement action was lawful and properly decided. It was held that the enforcement of section 106 agreements depend on whether the council considers it expedient or necessary. 
68. In Hampshire County Council v Beazer Homes Limited [2010] EWHC 3095 a developer sought a refund, pursuant to a s106 agreement, of some of its s106 contributions towards highway improvements. The Court in dismissing the appeal, refused to imply a term into the agreement that the LPA’s expenditure of the contributions should be reasonably and properly incurred because such a term would have placed a significantly wider duty on the authority than that which arose under its public duties, and took the view that where an agreement provided that the developer should “pay” “contributions towards” works and the money was not held by the LPA separately from its other funds, the exercise by a public authority of its powers in the public interest did not give rise to the creation of a private trust as there was no such intention.  
Protective Costs Orders 
69. In R (on the application of Garner) v Elmbridge Borough Council [2010] EWCA Civ 1006 the Court of Appeal granted a Protective Costs Order to the claimant, an architect who brought a claim for judicial review of  the grant of planning permission for a comprehensive re-development of Hampton Court station. The court confirmed that applications for PCOs in environmental cases involving directly effective EU law (this was a judicial review challenge to the grant of planning permission involving the EIA Directive) require a different approach from that set out by the Corner House
 because of the requirement that proceedings should not be “prohibitively expensive” for the purposes of Article 10a of the EIA Directive (which implemented Article 9 of the Aarhus Directive in respect of Environmental Impact Assessments);  c.f. R(Coedbach Action Team Ltd) v Secretary of State for Energy and Climate Change and Helius Energy Plc [2010] EWHC (Admin) in which the High Court refused to grant a PCO to a company formed by local residents which was seeking to challenge the grant of permission for a biomass power station in Avonmouth docks.  
Race relations requirements 
70. In the Court of Appeal hearing of R. (on the application of Harris) v Haringey LBC [2010] EWCA Civ 703 a local authority was held to have failed to discharge its duties under s.71(1)(b) (public bodies to have due regard to the need to promote equality of opportunity and good relations between persons of different racial groups) of the Race Relations Act 1976 in granting planning permission for redevelopment of a site in an area made up predominantly of ethnic minority communities, as the requirements of s.71 had not formed, in substance, an integral part of the decision-making process.  The weight to be given to the requirements of s.71 was for the decision maker, but it was necessary to have due regard to the needs specified in s.71(1). There was no analysis of the material before the local authority in the context of the duty.
Requirement to give reasons for planning decisions
71. In R (on the application of Telford Trustee No 1 Ltd)  v Telford and Wrekin Borough Council [2011] EWCA Civ 896 and R. (on the application of Siraj) v Kirklees Council [2010] EWCA Civ 1286 both concerned the extent of the requirement for an LPA to give reasons for a grant of planning permission. In Siraj, it was held that an LPA’s obligation to give summary reasons when granting planning permission was not to be equated with the secretary of state’s obligation to given reasons in a planning appeal decision letter. In contrast with the latter, an LPA’s summary reasons were not a full account of their decision making process and should be viewed in the context of the surrounding circumstances, including the officer’s report. Where the committee agreed with the recommendation in an officer’s report, as was the case here, a relatively brief summary of reasons might be adequate, but a fuller summary might be necessary where permission was granted against an officer’s recommendation.
72. In Telford, the planning committee gave a brief summary of reasons for its decision and adopted the reasoning in the officer’s report, which dealt in detail with the matters which had been objected to by applicant. The court held, following Siraj, that this was sufficient: the statutory requirement under art 22 (1) (b) (i) of the GDPO was to give a summary of the reasons for the grant of planning permission, not of the reasons for rejecting an objector’s representations. 
Revocation of planning permission  
73. In R (on the application of Health and Safety Executive) v Wolverhampton City Council [2010] EWCA Civ 892, permission had been granted for the erection of four blocks of student flats close to a liquefied petroleum gas facility. By the time the HSE learned of the permission and asked the Council to revoke (under s97 TCPA 1990) it on safety grounds, three of the blocks had already been constructed. The Council refused to revoke the permission and the HSE brought judicial review proceedings (some 11 months after the grant of permission). The Court held that it was now inappropriate to quash the permission, but ordered the council to consider whether permission should be revoked for the fourth and closest block which had not yet been constructed (a possibility that was not considered before the High Court). The developer had no intention of constructing the final block until market conditions improved and it would not be put out of business by the revocation of permission in relation to this block. 
74. The case is also of interest in relation to the issue of compensation as a material consideration in planning decisions: the majority of the Court (Pill LJ dissenting) held that the Council could take into account the requirement to pay compensation under s107 TCPA 1990 in deciding whether to revoke permission under s97. Permission to appeal to the Supreme Court has been granted on this issue. 
Validity 
75. In the latest episode of a long-running series of litigation, the court in William Ashton v Secretary of State for Communities and Local Government, Coin Street Community Builders Ltd [2010] EWCA Civ 600 considered the principles to be applied when considering whether a person was "aggrieved" within the meaning of s.288 TCPA 1990 and found that an individual whose primary involvement with proceedings challenging the granting of planning permission had been as a member of a development group which had made representations at a public inquiry could not apply under s.288 as an aggrieved person. 
Village Greens 
76. Registration is a useful tool for local action groups against developers because it is a criminal offence to carry out development on a Green. In the words of Lord Walker in R (on the application of Lewis) v Redcar and Cleveland LBC [2010] UKSC 11, “disparaging references are sometimes made to the “village green industry” and to applications for registration being used as a weapon of guerrilla warfare against development of open land”. Recent developments, however, suggest that the tide is turning. 
77. First, a brief overview of the current law on the registration of town and village greens: there are three alternative qualifying circumstances where an application to register land as a green may be made, as set out in s15 of the Commons Act 2006. These share the following requirements (s15 (2) (a), (3) (a) and (4) (a)”: 
“a significant number of the inhabitants of any locality, or of any neighbourhood within a locality, [have] indulged as of right in lawful sports and pastimes on the land for a period of at least 20 years”.
78. The second half of the requirements relate to the period of use: for registrations under s15 (2) (b) the period of use must be continuing at the time of the application. Ss 15 (3) (b) and (4) (b) provide for additional grace periods of 2 and 5 years respectively where the period has ceased after the provision came into force
, and, in the latter case, where planning permission was granted and/or lawful works were carried out and the land has or will become permanently unusable by the public for lawful sports or pastimes as a result (s15 (5)).    
79. ‘Land’ includes land covered by water (s61 CA 2006). In July this year, Llyn Maelog, a lake in Anglesey, was successfully registered as a Village Green. 
80. Challenges to decisions of the registration authority may be made by way of judicial review on the usual principles. 
Significant number 
81. “A significant number” means that the number of people using the land is sufficient to indicate that the land is in use by the local community for informal recreation rather than occasionally by individual trespassers (R (on the application of Alfred McAlpine Homes Ltd v Staffordshire County Council [2002] EWHC 76). 
82. This requirement was examined recently in R (Oxfordshire & Buckinghamshire Mental Health NHS Foundation Trust) [2010] JPL 1106 in which it was held that so long as the numbers of users was significant, there was no requirement for users to be predominantly local  (i.e. the “Predominance Test” has now been rejected). 
Inhabitants of any locality or neighbourhood within a locality 
83. A locality must be a legally recognisable community grouping, e.g. a town or parish (R (Laing Homes Ltd) v Buckinghamshire County Council [2004] 1 P&CR 36. A neighbourhood is smaller than a locality but must also have sufficient cohesiveness as a unit (R (Cheltenham Builders Ltd) v South Gloucestershire District Council [2003] EWHC 2803 (Admin)).   
84. In Leeds Group PLC v Leeds City Council [2010] EWHC 810 (Ch) the Court of Appeal took a purposive approach to interpretation of the old registration provisions under s22 (1A) of Commons Registration Act 1965 (which applies the same tests as s15) and held that Parliament’s intention in introducing the words ‘neighbourhood within a locality’ was to remove unnecessary technical bars to registration, and because by its very nature a locality was likely to contain a number of neighbourhoods, that ‘neighbourhood’ could include two or more neighbourhoods.
Indulged as of right 
85. The well-established test of “nec vi, nec clam, nec precario”
 for use as of right was reaffirmed by the Supreme Court in R (on the application of Lewis) v Redcar and Cleveland LBC [2010] UKSC 11. In that case, an application for registration was made by local inhabitants to prevent the development of a golf course which was also used by locals for informal recreation. The Court held that the locals’ deference to the golfers in the use of the land did not negate a claim to use as of right; the regular use of the course by locals in large numbers, crossing the fairways as well as walking on the rough amounting to the assertion of a right notwithstanding the fact that they normally showed civility towards the golfers.  
Lawful sports and pastimes 
86. Lawful sports and pastimes includes all kinds of modern informal recreation, for example dog walking and playing with children (R v Oxfordshire Council, ex p Sunningwell Parish Council [2000] 1 AC 335) which can sensibly be said to use the site as a whole (R (Cheltenham Builders Ltd) v South Gloucestershire District Council [2003] EWHC 2803 (Admin)).  This would exclude activities which would give rise to a public right of way (as this places a less onerous obligation on the landowner) (Oxfordshire County Council v Oxford City Council [2004] Ch 253).  
Challenges/bars to registration/recent developments  
87. In BDW Trading Ltd (t/a Barratt Homes) v Spooner (representing the Merton Green Action Group) [2011] EWHC 1486 a local action group sought to challenge a development by applying to register the land as a Green. The developer bought land with outline planning permission from the Council, which had appropriated the land for planning purposes under s122 LGA 1972, and commenced development. The High Court ruled that although following an inquiry the Inspector had recommended registration, the developer’s right to build under s241 TCPA prevailed over the rights of local inhabitants to use land for recreation by virtue of its registration as a Green under the Commons Act 2006. In these limited circumstances, it would seem registration can no longer be used as a tool to block development.  
88. In two more recent cases the High Court has found in favour or landowners challenging registrations under s14 of the old Commons Registration Act 1965 (now replaced in part by s19 (7) of the 2006 Act) which give the court a power to rectify a register where it considers it “just” to do so (note that s19 (7) permits correction only where the entry has been made as a result of fraud and it is just to do so”).
89. In Paddico (267) v Kirklees Metropolitan Council and Others [2011] EWHC 1606, the Court ordered the removal of a Green from the register, having held the registration had been wrongly made as the areas on which application was based were not legally recognisable areas so as to qualify as localities and failed the test that the use must be mainly from a single locality.  Note that the application was made prior to the commencement of s22 (1A) of the Commons Registration Act 1965 and the law has since changed; see the Oxfordshire and Leeds Group cases above. 
90. In Betterment Properties (Weymouth) Ltd v Dorset County Council and Others [2010] EWHC 3045 the Court ordered rectification after the owner successfully challenged the registration on the basis that the use of land failed the ‘as of right test’. An appeal is currently outstanding. 
91. These cases are of particular interest because in both the court considered it just to order rectification even though the owners had acquired the sites well after registration (7 1/2 years in Paddico and 3 years in Betterment Properties). 
92. A DEFRA consultation on proposals to reform the system for registering village greens under s15 CA 2006 is currently open
. The consultation “presents the Government’s case to reform the registration system so as to achieve an improved regulatory balance between protecting high quality green space valued by local communities and enabling the right development to occur in the right place at the right time” and “seeks to reduce the burden on local authorities which are responsible for implementing it, and on landowners who are affected by applications”. 
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